
IN THE MATTER OF THE INTEREST ARBITRATION 

BETWEEN 

VILLAGE OF SHOREWOOD 

-and-

ILLINOIS FRATERNAL ORDER OF POLICE LABOR COUNCIL 

ILLINOIS LABOR RELATIONS BOARD, CASE NO. S-MA-07-199 

1. The Arbitrator, Aaron S. Wolff, was designated by the parties pursuant to their Agreement. 

2. A Hearing was held on March 4, 2008 at One Town Center Road, Shorewood, Illinois. 

Appearances for the Employer were: 

Nicholas E. Sakellariou, Esq., and 
Mr. Christopher S. Ward, Esq. 

Appearances for the Union were: 

Mr. John R. Roche, Jr., Esq. 

McKeown, Fitzgerald, Zollner, 
Buck, Hutchison & Ruttle, 

Attorneys 

Attorney, FOP Labor Council 

3. There was a transcript of the hearing. Post-hearing briefs were received by June 10, 2008. 

4. Subject matter of award: Whether the bargaining unit employees should be allowed to have 
their disciplinary suspensions and terminations reviewed, at their election, through the Collective 
Bargaining Agreement's Grievance Arbitration Procedure or the Board of Fire and Police 
Commission, but not both. 

5. Summary of Award: The Union's Amended Final Offer is adopted. 
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INTEREST ARBITRATION OPINION AND AW ARD 

Background Facts 

This is an interest arbitration pursuant to the Illinois Public Labor Relations Act [the "Act" 

or "IPLRA"]. The parties to this proceeding are the Village of Shorewood [the "Village," 

"Shorewood" or the "Employer"] and the Illinois Fraternal Order of Police Labor Council [the 

"FOP" or "Union"] who have had a collective bargaining relationship since 1995. [T. 12] 1 The 

bargaining unit consists of between twenty and twenty-seven [20-27] full-time sworn peace offic~rs 

in the rank of patrol officers. [T. 3; UB 7, VB 2] The parties' last collective bargaining agreement 

[the "CBA"] was for three years, Apri( 1, 2004 to March 31, 2007. [UX 2] 

By December 2007, the parties had reached tentative agreement on all but one issue for a new 

three year contract. "[VX 2]2 The remaining issue is before the Arbitrator and is non-economic: 

"Whether the bargaining unit employees should be allowed to have their disciplinary· 
suspensions and terminations reviewed, at their election, through the collective bargaining 
agreement's grievance arbitration procedure or the Board of Fire and Police Commission, 
but not both." 

The Village is a non-home rule jurisdiction. It is governed by an elected Village President 

and Board of Trustees and its current population is 12, 114. Its day to day operations are directed by 

a Village Administrator. Its Police Department is administered by a Chief of Police. 

Currently, by law and the CBA, the Department operates in part under the Illinois Board of 

1The transcript ofthe hearing is cited as "T._."Village and Union exhibits are cited as 
"VX," and "UX," and their post-hearing briefs are cited as "VB" and "UB," respectively. 

By Stipulation of the parties· [UX · 1], all documentary evidence at the hearing was 
presented by the parties' counsel who testified in narrative form given under oath and subjectto 
.cross examination. The Stipulation also waived a tri-partite arbitration panel. 

2By the Stipulation, the TA's are binding on the parties. [UX 1] 





Fire and Police Commissioners Act [the "BFPCA"] which requires establishment of a Board of Fire 

and Police Commissioners to, among other things, hear disciplinary charges for the suspension or 

discharge of police officers. 65 ILCS 5/10~2.1-l et seq. Under the BFPCA, suspensions forperiods 

of five (5) days or less can be issued by the Chief of Police and are appealable by the officer to the 

Board of Fire and Police Commissioners. 65 ILCS 5/10-2.1-17. Suspensions of more than five (5) 

days or terminations can only be granted by the Board of Fire and Police Commissioners. 65 ILCS 

5110-2.1-17. As such, the Chief has no statutory authority for his own power to discharge or 

discipline any employee for more than five days. Article VI of the CBA contains a typical grievance/ 

arbitration procedure that would include disciplinary actions not involving suspensions or 

terminations. [UX 2, pp. 3, 6-8] 

Under the case law that developed since enactment of the IPLRA in 1985, home rule 

municipalities have a mandatory duty to bargain over the right to submit disciplinary actions to a 

grievance procedure ending with arbitration, but non-home rule municipalities were not so bound. 3 

For these reasons, the 2004-2007 CBA here contains various provisions, in accord with the BFPCA, 

as noted above, that place suspensions and discharges under the BFPC's exclusive jurisdiction.4 

However, in August 2007, while negotiations were on-go.in~ between the parties, the BFPCA 

was amended to also permit non-home rule units of goveriunent to engage in collective bargaining 

over an "alternative or supplemental form of due process based upon impartial arbitration" with 

3City of Decatur v. AFSCME, 122 Ill.2d 353, 522 N.E.2d 1219 (1988) [UX 11]; 
Markham v. State and Municipal Teamsters, Chauffeurs and Helpers Local 726, 299 Ill. App. Jd 
615, 701N.E.2d153 (l5t Dist. 1998) [UX 12]; and Illinois Fraternal Order of Police Labor 
Council v. Town of Cicero, 301 Ill. App. 3d 323, 703 N.E.2d 559 (lstDist. 1998) [UX 13]. 

4See §§2.2, 6.5 and 9.1 of the CBA as they are and would be under the Union's Final 
Offer, infra, pp. 3-4. [UB 3-4] 
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respect to the disciplinary procedures that otherwise would go before the Board. The amendment 

further states that "Such bargaining shall be mandatory unless the part!es mutually agree otherwise. "5 

The Union's original proposal for a new contract offered this "New Section:" "All 

disciplinary suspensions at the election of the employee, can be appealed through the Agreement's 

grievance procedure or the Board of Fire and Police Commissioners." [UX 3, p. 11] The Village 

rejected that proposal and offered to "maintain the status quo of Section 2.2." [VX 4] 

After the August 2007 amendment to the BFPCA , the Union made this "Final Offer" [UX 

5] which was amended during and, with permission, after the Arbitration hearing:6 

The Union proposes that all disciplinary suspensions, at the election of the employee, can 
be appealed through the Agreement's Grievance Procedure or the Board of Fire and Police 
Commissioners, but not both. To effectuate this, the following contract articles must be changed in 
the following manner: 

Section 2.2 Authority of the Board of Fire and Police Commissioners. 

This ag1 cement is not intended and shall not be constt nod in any mminet to diminish 01 

modify the statutory authority of the boatd of Fite and Police Commissfoners (the "Doatd"), 
Shoto wood Illinois, and the The parties hereto expressly recognize the sole authority of the Board 
with respect to hiring, promoting, demoting, suspending, heating appeals of Chiefs snspensions, and 
dischmging of employees and such actions are not subject to the grievance procedure of this 
Agreement. The parties agree that all newly employed employees are required to serve a 
probationary period of twelve .months from the date of hire. During the probationary period, the 
officer is an employee-at-will and may be disciplined or discharged without notice and without 
cause, and without recourse to the grievance procedure. 

Section 6.5 No Application to Suspensions or Tettninations 

Mattern involving the suspension 01 tetmination of employees ate within the exclusive 
jurisdiction of the Board of Fite and Police Commissio1101s. Said matters ate not subject to this 
Grievance Prncedme at1d no atbittatot shall havejmisdiction ovet said mattern. 

565 ILCS 5/10-2.1-17. 

6UX 5, UB 3-4 and letter from the Union dated June 4, 2008 which added the last 
sentence to §9.1 set forth on the next page in italics. 
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Section 9 .1 Discipline 

The Village - agrees- with lhe tenets of progressiVe ruld ·corrective discip11he whe~e 
appropriate. If discipline is imposed it shall be imposed in a manner that will not embarrass the 
employee before other employees or the public. Discipline may be imposed upon a post·· 
probationary employee only for just cause (probationary employees without cause) and may include 
any of the following: 

A. Oral reprimand 
B. Written reprimand 
C. Suspension 
D. Discharge 

For post-probationary employees, oral reprimands and written reprimands are subject to 
review through the grievance procedure. Sttsponsjons and dischatgos ate within tho solejttt isdiction 
of tho Boatd of Fite and Police Commissionots attd rue not sttbjoct to the Gtieunce piocedmo. 

For post-probationary employees. disciplinary suspensions and tenninations, at the election 
of the employee, ·can be appealed through the Agreement's Grievance Procedure or the Board of Fire 
and Police Commissioners, but not both. In cases involving suspensions and 'terminations, the 
employee shall elect the method of appeal (i.e. through the Grievance Procedure or through the 
Board of Fire and Police Commissioners) within ten (10) calendar days of the employee's receipt 
of notice of the discipline or tennination. The employee's Grievance contesting the suspension or 
tennination or the appeal to the Board of Fire and Police Commissioners shall be deemed proper 
notice of his/her election. The election of one method ofreview excludes the other. !fan employee 
elects to have his/her termination reviewed through the Grievance Procedure. the Chiefshall have 
the authority to immediately issue and impose the contemplated discipline including suspensions of 
five dqys or more and termination. 

·The Village's Final Offer is as follows [VB 3; VX 4]: 

Section 2.2. This agreement is not intended and shall not be construed in any manner to 
diminish or modify the statutory authority of the Board of Fire and Police Commissioners (the 
"Board"), Shorewood, Illinois, and the parties hereto expressly recognize the sole authority of the 
Board with respect to hiring, promoting, demoting, suspending, hearing appeals of Chief's 

·suspensions, and discharging of employees, and that.such actions are not subject to the grievance 
procedure of this Agreement. The parties ,agree that all newly employed employees are required to 
serve a probationary period of tWelve months from the date of hire. During the probationary period, 
·the officer is an. employee-at-will and may be disciplined or discharged without notice and without 
· cause, and without resource .to the grievance procedure. 

The parties agree that the only issue here is non-economic and that most of the statutory 

. factors normally considered in interest arbitrations are not applicable here. [UB 6, VB 4] The 

statutory factors are set forth below, but onlynumber.s 4 and 8 appear relevant or are relied on here. 
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The IPLRA [5 ILCS 315 et seq.] provides in§ 14(g) that "As to each economic issue, the arbitratiOn 

panel shall adopt the last offer of settlement which, in the opinion of the arbitration panel, more 

nearly complies with the applicable factors prescribed in subsection (h).n The "applicable factors" 

set forth iti § 14(h) are as follows: 

(1) The lawful authority of the employer. 

(2) Stipulations of the parties. 

(3) The interests and welfare of the public and the financial ability of the unit of government 
to meet those costs. 

( 4) Comparison of the wages, hours and conditions of employment of the employees involved 
in the -·arbitration proceeding with the wages, hours and conditions of employment of other 
employees performing similar services and with other employees generally: 

(A) In public employment in comparable communities. 
(B) In private employment in comparable communities. 

(5) The average consumer prices for goods and services, commonly known as the cost of 
living. 

(6) The overall compensation presently received by the employees, including direct wage 
compensation, vacations, holidays and other excused time, insurance and pensions, medical and 
hospitalization benefits, the continuity and stability of employment and all other benefits received. 

(7) Changes in any of the foregoing circumstances during the pendency of the arbitration 
proceedings. 

(8) · Such other factors, not confined to the foregoing, which are normally or traditionally 
taken into consideration in the determination of wages, h,ours and conditions of employment through 
voluntary collective bargaining, mediation, fact-finding, arbitration or otherwise between the parties, 
in the public service or in private employment. 

Contentions of the Parties 

The Union first contends that this is not a status quo issue and, therefore, it does not have to 

prove the need for a breakthrough. It reasons that since the issue of disciplinary proceeding was not 
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a subject of mandatory bargaining until 2007, it cannot be considered as a status quo issue and 

argues [UB 11-12]: 

'"when the parties faced the issue before it became a mandatory subject of bargaining and, 
ultimately, arbitrable, the issue was not shaped by the bilateral efforts and expectations of the 
parties ... [t]hus they did not create a base from which to consider subsequent bargaining.' City of 
Lincoln, S-MA-99-140 (Perkovich 2000) [UX 36]. Arbitrator Perkovich also stated that 'when a 
matter is first before the parties after a history of tacit approval, rather than bilateral agreement, there 
is no status quo such that the issue can be characterized as a breakthrough.' City of Blue Island, S
MA-00-138 (Perkovich 2001) [UX 37]. Like the issue of residency which was made bargainable 
in 1997, and at issue in those two cases, this was the parties' first opportunity to bargain over this 
disciplinary issue; accordingly, it is not a status quo or breakthrough issue." 

Next, the FOP argues at length why it "wants the choice of grieving discipline." [UB 12-20] 

It acknowledges that for many years, under the still current Chief of Police, discipline has not been 

an issue in the Department. However, eventually personnel will change; but the CBA will survive 

and protect employees' rights under it. [UB 12] The Union lists reasons why it believes the Board 

is not a substitute for arbitration. First, it observes that the Board's three members are appointed by 

the Village president with the consent of the trustees. This is "no different," the Union says, "than 

granting the prosecution in a criminal case the unilateral right to select and appoint the judge and jury 

in a criminal prosecution. It is aphoristic that a unilaterally appointed body is less likely to have a 

neutral perspective than one mutually selected. "7 

The Union also states that [UB 13-14]: 

Unlike the professional experience oflabor arbitrators bilaterally selected by the parties, there is no 
requirement under the [BFPCA] that the appointed Board members have ariy training in labor 
relations, evidentiary standards, due process, or just cause analysis. In fact, there is no requirement 

7Citing: A Due Process Protocol for Mediation and Arbitration of Statutory Disputes 
Arising Out of the Employment Relationship, (May 9, 1995). [UX 22] The Arbitrator notes that 
the Task Force that drafted the Protocol included not only the American Arbitration Association, 
but also the National Academy of Arbitrators, FMCS, the American Bar Association, represent
atives oflabor and management and otp.ers. See, UX22, pp. 5-6; and Proceedings of the 48th 

, Annual Meeting, National Academy of Arbitrators, (BNA, 1996), pp.7, 298-304. 
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that they have any training whatsoever in any area. Yet, such unilaterally appointed board members 
are currently charged with adjudicating disciplinary matters and can determine the future of a police 
officer's career. 

The Union also points out that under the BFPCA, § 10-2.1-17, as well as the Shorewood Fire 

& Police Commissioner Rules [UX 21, p. 13], the Board can increase a suspensiori of five days or 

less to a suspension of up to thirty [30] days or even discharge an officer "depending upon the facts 

presented." This is one example of how the BFPCA "significantly deviates from the concept of just 

cause." [UB 14-15] Another example, the Union holds, is that the BFPC does not consider evidence 

of"disparate treatment" in cases before it; but arbitrators consider such treatment as a denial of just 

cause. 8 

The Union also asserts as another basis for wanting arbitration as an alternative to the Board 

is that in arbitration the employer has the burden of proof in all disciplinary actions,9 while in 

suspensions of five days or less appealed to the Board, the employee has the burden of proof. [UB 

The Union also suggests the "possibility" thatan employee suspended for 5 days or less may 

not even be entitled to an evideritiary hearing before the Board. [UB 18-19] Further, if a police chief-

8Citing: F. & E. Elkouri, How Arbitration Works, (6th Ed. 2003), p. 995. Also cited, 
however, is Launius v. Board of Fire and Police Commissioners of City of Des Plaines, 151 Ill. 
2d419, 603 N.E.2d477 (1992) [UX 30] where the Illinois Supreme CoUrt held that'"cause' for 
discharge may be cons.idered arbitrary and unreasonable when it is compared to the discipline 
imposed in a completely related case." 151 Ill.2d at 441-42 .. 

9Citing: Elkouri, supra, at p. 949,. 

10Citing: the BFPCA, §10-2.1-17 [UX 23], the Shorewood Board's Rules [UX 21] and 
Kropel v. Colisk, 60 Ill. 2d 17, 322 N.E.2d 793 (1975) [UX 32]. While I cannot find anything in 
§10~2.1-17 to support this, the Shorewood Board's Rule, §1(e)[UX21, p.10] and the Supreme 
Court in Kropel [UX 32, p. 7; 60 Ill. 2d at 26-27], do. 
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files charges before a Board and the officer Claims discriminatory treatment/ civil rights violations, 

-

the latter could be barred in subsequent litigation by res judicata even though the Board is not 

required to consider such inquiries; whereas this would not be true under a grievance/arbitration 

proceeding. [,UB 19-20] In sum, because of the alleged unfairness of Board procedures, the Union 

wants the protection of just cause and due process that would be afforded under an altematiye 

grievance/arbitration contract provision . 

Finally, the Union advances the argument that §8 of the IPLRA, 5 ILCS 315/8, "requires that 

discipline be subject to the Collective Bargainin.g Agreement's grievance arbitration procedure." [UB 

20]. That section provides in pertinent part: 

§ 8. Grievance Procedure. The collective bargaining agreement negotiated between the employer and 
the exclusive representative shall contain a grievance resolution procedure which shall apply to all 
employees in the bargaining unit and shall provide for final and binding arbitration of disputes 
concerning the administration or interpretation of the agreement unless mutually agreed otherwise. 

In support of this contention, the Union cites numerous arbitration decisions [UB 20-30] which, will 

be· considered as necessary in the "Discussion" that follows. 

The Village's arguments may be summed up in brief compass. [I] reconciliation of the 

IPLRA, §8 and the 2007 amendment to §2.1-17 of the BFPCA, do not mandate imposition of 

grievance arbitration into the CBA [VB 4-13; [2] this is a status quo issue and the Union has not 

proven the need for a breakthrough [VB 13-16]. 

More specifically, the Village advances these arguments. In the Markham case, supra, p. 2, 

fn. 3, at 617-619, "the Appellate court found that a non-home rule municipality did not have the 

authority to bargain over disciplinary procedures because it could not bypass the mandatory 

procedures of the BFPCA." [VB 6-7] On the other hand, the Village observes that in The Town of 

Cicero, supra, p: 2, fn. 3 at 331 [VB 7]: 
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"the Appellate court reached the conclusion that because Cicero was a home-rule municipality and 
could, through its home-rule powers, adopt alternatives to the BFPCA, it was therefore not subject 
to the same constraints of§ 7 of the [IPLRA] and allowed for negotiation on the interest arbitration 
over submitting disciplinary matters to grievance arbitration." · 

In 1999, subsequent to Markham and Cicero, the Illinois legislature amended §10-2.1-17 of the 

BFPCA to include the following [emphasis added in VB 7-8]: 

The hearing shall be as hereinafter provided, unless the employer and the labor organization 
representing the person have negotiated an alternative or supplemental form of due process based 
upon impartial arbitration as a term of a collective bargaining agreement. In non-home rule units 
of government, such bargaining shall be permissive rather than mandatory unless such contract term 
was negotiated by the employer and the labor organization prior to or at the time of the effective date 
of this amendatory Act, in which case such bargaining shall be considered mandatory. 

Although there are· no judicial interpretations as to the effect of the BFPCA's 1999 

amendment, light on it is shed by arbitral and Illinois Labor Relations Board [the ILRB] decisions 

which hold that "after [that] amendment***, collective bargaining agreements in non-home rule 

units of government had to have previously contained clauses regarding the grievability of discipline 

in order for this issue to be a mandatory subject of bargaining."[VB 8-9] 11 

Further, the Village disagrees with the Union's view that "the 2007 amendment requires not 

only bargaining over the topic, but also the imposition of grievance arbitration in accordance with 

Section 8 of the Illinois Public Labor Relations Act." [VB 9] In this respect, under ordinary rules of 

statutory construction, "to ascertain and give effect to the intention of the legislature" [VB 9, citation 

of cases omitted], the Village says [VB 10]: 

the plain language of the statute simply requires that a non-home rule municipality like the Village 
engage in bargaining over the disciplinary hearing process for its police officers, nothing more, 
nothing less. On its face it certainly does not mandate, as the Union would have it, the inclusion of 
a grievance arbitration simply because bargaining is necessary. 

11Citing: Teamsters Local 726 and City of Markham Police Department, Case No. S-MA-
01-232 [Peter Meyers, 2003;UX 45]; Village of Riverdale, S-DR-02-001, 18 PERI213 [2002; 
UX 15) and City of Taylorville, S-DR-06-002, 21PERI222 [2005; UX 16]. 
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In further support of its "plain meaning" interpretation, the Village observes that in those 

jurisdictions, home rule or hon-home rule where bargaining on this topic was mandatory under the 

1999 amendment to the BFPCA, 12 "a standard interest arbitration analysis was applied. "[VB 10-11] 13 

Accordingly, the Village holds that [VB 11]: 

Given the plain meaning ofthe2007 amendment which now requires mandatory bargaining and the 
prior treatment by arbitrators under similar circumstances, it is clear the instant arbitrator has the 
authority to decide the impasse using a traditional interest arbitration analysis, and would not be 
required to impose grievance arbitration simply due to the existence of Section 8 of the IPLRA. 

The Village recognizes that there is one arbitration decision that reached a different 

conclusion, Village of Lansing, Case No. S-MA-04-240 [July 19, 2007; UX 46] by Arbitrator Edwin 

Benn. [VB 11] In Lansing, which was decided less than a month before the August 2007 amendment 

to the BFPCA, the arbitrator granted the Union's request to have disciplinary matters resolved under 

grievance arbitration provisions, holding that he was compelled to do so by virtue of §8 of the 

IPLRA. Thus, he stated [UX48 at20-21; VB 11]; "The language in Section 8 of the Act that '[t]he 

collective barg11ining agreement.. .. shall contain a grievance resolution procedure which shall apply 

to all employees in the bargaining unit and shall provide for binding arbitration of disputes 

concerning the administration or interpretation of the agreement unless mutually agreed otherwise' 

[emphasis in original] leaves little to the imagination and, most important, that language leaves me 

12In non-home rule jurisdictions wherein bargaining on this subject occurred prior to the 
1999 amendment, the amendment expressly deemed this subject mandatory rather than 
permissive. [ 5 ILCS 140/7; UX 14] 

13Citing: Markham, supra, fn. 11; City of Rock Island and IAFF. Local 26, Case No. S
MA-03-211 [Harvey Nathan, 2004; UX47]; and City of Rock Island andIAFF. Local 26, Case 
No. S-MA-06-142 [Sinclair Kossoff, 2007; UX 48]. 
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with no discretion." 

The Village contends that Lansing was decided incorrectly and that §8 does not "require" 

inclusion of grievance arbitration in the contract. [VB 11-13] Apart from Lansing allegedly being 

iii the minority of arbitrar decisions, the Village asserts that statutory amendments by "implication" 

are not favored under Illinois law or the Illinois Constitution. The IPLRA has never been amended . 

and the 2007 amendment to the BFPCA was "specific" and did not refer to other provisions or acts 

like the IPLRA. 14 

Continuing, the Village argues [VB.12-13]: 

if the legislature had wanted automatic arbitration if elected by the Union, it would have said so. 
Instead the legislature simply told employers and employees that they must bargain over it. 
Moreover, to give the reading to Section 8 of the IPLRA as been done by Arbitrator Benn, would 

· essentially render Section 2.1-17 of the BFPCA and Section 7 of the· IPLRA meaningless. In 
affording the language of a statute its plain and ordinary meaning, words and phrases are not vie~ed 
in isolation but considered in light of other relevant provisions of statute. People v. Maggette 195 
Ill.2d 336, 348, 254 Ill.Dec. 299, 747 N.E.2d 339 (2001): Under this principle, to give the meaning 
to Section 8 which has been given it by Arbitrator Benn would mean to ignore Section 2.1-17 of the 
BFPCA which mandates bargaining over the issue. Stated simply, if Section 8 of the IPLRA 
requires the imposition of grievance.arbitration and leaves the arbitrator with no discretion, then 
there would be no duty to bargain under the 2007 amendment to the BFPCA, as grievance arbitration 
would simply be a requirement. And again, if the legislature wanted automatic arbitration if elected 
by the Union, it would have said so. Instead, the legislature simply said you must bargain over it. 
Second, to read Section 8 as mandating contractual grievance arbitration would render Section 7 of 
the :iPLRA meaningless. Section 7 states: -

for purposes of this Act, to bargain collectively means the performance of the 
mutual obligation of the public employer or his designated representative and the 
representative of the publfo employees ... to negotiate in good faith with respect to 
wages, hours, and other conditions of employment. .. but such obligation does not 
compel either party to agree to a proposal or require the making of a concession. 

5 ILCS 5/315-7. 

14Citing: Bd. of Educ. of Maine Tp. High School Dist. 207 v. State Bd. of Educ., 139 
Ill.App.3d 460 (1st Dist. 1985); and the Constituti~n of the State of Illinois, ILCS Const. Art. 4, 
§ 8( d) ["A bill expressly amending a law shall set forth completely the sections amended."] This 
Arbitrator notes, however, that Arbitrator Benn'_s award prece~ed the 2007 amendment of the 
BFPCA, and he did not rely on it. 
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In simple terms, to require grievance arbitration where bargaining over the topic is mandatory, would 
put the employer in the position of being compelled to agree to a proposal in contravention to 
Section 7 of the IPLRA. As such, the 2007 amendinentlrtustbe affotded its plain mea11i11g, that the 
only obligation imposed by the amendment is to require bargaining over grievance arbitration and 
not its automatic imposition. · 

Finally, the Village contends that its proposal must be adopted because the Union is 

proposing a "breakthrough" even though the bargaining history here has been to exclude suspensions 

and discharges from grievance arbitration. "The well accepted standard in interest arbitration when 

one party seeks to implement entirely new benefits or procedures (as opposed to merely increasing 

or decreasing the existing benefits) or tci markedly change the product of previous negotiations, is 

to place the onus on the party seeking the change." [VB 13-14] 15 

The Village rejects the Union's argument that there is no status quo or breakthrough because 

the Union has not been allowed to bargain over the issue previously. For reasons it articulated above, 

the Village holds that "such an analysis would render not only the duty to bargain in the BFPCA 

meaningless, but also the ability of the employer to say no to a proposal as contemplated by Section 

7 of the IPLRA." [VB 14] 

The Village contends that the Arbitrator should consider factors besides bargaining history. 

In this respect it notes that the parties have had no past problems in hearing discipline cases before 

the BFPC and the BFPCA provides for fair and equitable due process. Finally, comparable villages 

in Will County [Mokena, Lemont and Lockport] handle discipline before a BFPC. [VB 15-16] 

15Citing: Will County Board and Sheriff of Will County and American Federation of 
State, County and Municipal Employees, Council 31, Case No. S-MA-88-9 (1988; UX 40, p. 50). 
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Discussion 

The Arbitrator finds that: [1] this is not a status quo issue and the Union does not have the 

heavier burden of proving the need for a breakthrough; [2] under§8 of the IPLRA, since the parties 

have not mutual'ly agreed otherwise, their CBA is required to have an alternative provision for 

grievance arbitration of disciplinary matters; and [3] even if such provision were not required by §8, 

an analysis of pertinent factors would still result in adopting the Union's amended final offer, supra, 

pp. 3-4. My reasoning follows. 

Under statutory and case law prior to August 2007, the Employer was not required to bargain· 

over the subject ofincluding suspensions and discharges in the grievance/arbitration provision of the 

CBA. Counsel for both parties acknowledged that the Union's current proposal was not permitted 

before 2007. [T.17, 48] I simply do not perceive how a subject for bargaining that did not become 

mandatory for all non-home rule municipalities until 2007 can be treated as a status quo issue since 

the give and take of bargaining could not previously be exercised. This is the first time the Employer 

was required to bargain over this issue. Under such circumstances, I don't believe that the Employer 

can now assert this is a status quo situation and a breakthrough with a heavier burden on the Union 

to prove the need for a change. qty of Lincoln, S-MA-99-140 (Perkovich, 2000) [UX 36, p. 3: 

"***when the parties faced the [residency] issue before it became a mandatory subject of bargaining 

and, ultimately, arbitrable, the issue was not shaped by the bilateral efforts and expectations of the · 

parties. Thus, they did not create a base from which to consider subsequent bargaining."] 16 

16Also so holding is City of Blue Island, S-MA-00-138 (Perkovich,2001) [UX 37,p. 4: 
"when a matter is first before the parties after a history of tacit approval, rather than bilateral 
agreement, there is no status quo such that the issue can be characterized as a breakthrough."]; 
and both it and City of Lincoln rely on City of Nashville, S-MA-97-141 (McAlpin, 1999). 
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The Village argues that its position that this is a status quo issue is supported by Arbitrator 

Nathan's award in City of Rock Island,. S-MA-03-211 (2004) [UX 47, pp. 20-22] which, it says, is 

"factually similar to [this] one." [VB 15-16] That reliance is misplaced and Rock Island has support 

for the Union here. The expired contract there was from 2000 to 2003 and it and prior contracts 

mandated that appeals from disciplinary actions be taken to the Rock Island Board of Fire and Police 

Commissioners. Having bargained for a Commission for many years, the union's attempt in Rock 

Island to have disciplinary appeals go to arbitration was deemed a status quo issue and the union was 

required, but failed to prove the need for a change in a new contract. As Arbitrator Nathan properly 

held on a status quo issue, and the Village here quotes [VB 16; UX47, p. 22]: "Whatever the facts, 

it is for the union to develop a record. When a party wants an arbitrator to make a change in contract 

language it must demonstrate the need." But that is not the case here where the parties never before 

had the right or duty to bargain over the discipline issue. Hence there is no status quo issue here. 

I turn next to the interpretation and application ofIPLRA §8. A number ofinterest arbitration 

awards have held that where, as here, the subject of bargaining is mandatory and "just cause" is 

included inthe collective bargaining agreement [as it is here; §9.l, supra, p. 4], then §8 of the IPLRA 

[supra, p. 8] requires that disciplinary issues be included in a grievance/ arbitration provision in the 

collective bargaining agreement as an alternative to proceeding before a board of fire and police 

commissioners, unless the parties have mutually agreed otherwise. Will County & AFSCME, Local . 

2691, (Nathan, 1988) [UX40, p. 56]; CityofSpringfield&Policemen's B & P Assoc., S-MA-89-74 

(Benn, 1990) [UX41,pp. 1-5]; CityofHighlandPark& Teamsters Local 714,S-MA-98-219 (Benn, 

1999) [UX 43, pp. 8-11]; Calumet City & FOP, S-MA-99-128 (Briggs, 2000) [UX 44, pp. 13-14]; 

Village of Elk Grove &Firefighters Assoc., Local 3398, S-MA- 93-164 (Nathan, 1994) [UX 63, pp. 
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131-139]; CityofMarkhamPoliceDept. & Teamsters Local 726, S-MA-01-232 (Meyers, 2003) [UX 

45, p. 14]; and Village of Lansing & FOP Lodge 218, S-MA-04:.240 (Benn, 2007) [UX 46, pp. 17-

21]. 

I believe that the interpretation of §8 of the IPLRA in the above cited cases is sound and 

reasonable and concur in it. It reflects the "plain meaning" of §8. Since the parties here have 

bargained to impasse on this issue and not reached mutual agreement on it, the Union's proposed 

language must be adopted. 

I cannot accept the Village's arguments that Lansing was decided "incorrectly," or that the 

BFPCA and the IPLRA do not require this result. First, Lansing is not in the "minority" of decisions 

on t\lis point. The Village has not cited any case that takes a view contrary to Lansing and listed 

above are six cases that take the same view as Lansing. Second, the Village's reliance on the 2007 

amendment to the BFPCA is misplaced. That amendment struck the limitations on non-home rule 

jurisdictions bargaining on this issue and said: "Such bargaining shall be mandatory unless the 

· parties mutually agree otherwise. Any such alternative agreement shall be permissive." [65 ILCS 

5/10-2.1-17] Here the parties did not agree to make the discipline issue permissive instead of 

mandatory and the Union's amended final offer provides that arbitration is an "alternative" to the 

BFPC, either route is available to the Union and its members and is therefore in compliance with the 

amended statute. 

As for §8 oftheIPLRA, the Village ignores the use of the word "shall" three times inthat 

section, as well as the last four words therein: "The ** * agreement negotiated between the employer 

and the exclusive representative shall contain a grievance resolution procedure which shall apply 

to all employees in the bargaining unit and shall provide for final and binding arbitration of disputes 

15. 



concernmg the administration or interpretation of the agreement unless mutually agreed 

otherwise." The word "shall" is a command: "2. will have to or is determined to: You shall do 

it***3. (In laws, directives, etc. must; is or are obliged to: Council meetings shall be public.***"17 

The only escape from this command is to 'mutually agree otherwise; and there is no such agreement'. 

Even if the plain meaning of §8 did not require this result, I would reach the same conclusion 

on other grounds. The Union's amended final offer more nearly complies with the applicable factors, 

is fair, reasonable and more attuned to the real world of private and public collective bargaining. 

Assuming arguendo that §8 did not require arbitration of disciplinary issues, it is obvious that 

§8 favors it. The United States Supreme Court has made clear repeatedly the importance of a 

grievance arbitration provision in collective bargaining agreements. Textile Workers v. Lincoln 

Mills, 353 U.S. 448 (1957); United Steelworkers of America v. Warrior & Gulf Navigation 

Company, 363 U.S. 574 (1960). In the latter case, the Court observed 363 U.S. 581-82: 

"The labor arbitrator performs functions which are not normal to the courts; 18 the considerations 
which help him fashion judgments may indeed be foreign to the competence of courts. 

'A proper conception of the arbitrator's function is basic. He is not a public tribunal imposed 
upon the parties by superior authority which the parties are obliged to accept.*** 

"***The labor arbitrator is usually chosen because of the parties' confidence in his 
knowledge of the common law of the shop and their trust in his personal judgment to bring to bear 
considerations which are not expressed in the contract as criteria for judgment. The parties expect 
that his judgment of a particular grievance will reflect not only what the contract says but, insofar 
as the collective bargaining agreement pennits, such factors as the effect upon productivity of a 
particular result, its consequence to the morale of the shop, his judgment whether tensions will be 
heightened or diminished. For the parties objective in using the arbitration process is primarily 
to***make the agreement serve their specialized needs. The ablest judge cannot be expected to bnng 
the same experience and competence to bear upon the determination of a grievance because he 
cannot be similarly informed." · 

17Webster's American College Dictionary (1998). 

18For "courts" one can substitute "politically appointed commissioners." 
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AsArbitratorNathansaidinCityofRocklsland, S-MA-03-211 (2004) [UX47,pp. 20.:21]: 19 

The Fire and Police Board consists of political appointees. The appearance, although not necessarily . 
the fact, is that political appointees owe an allegiance to their sponsor. The sponsor is the Employer, 
or at least a branch of the employing entity. As fair-minded as the Fire and Police Board might 
attempt to be it will always be open to suspicion that it cannot decide a sensitive case with the same 
neutrality as an outside arbitrator. The.Fire and Police Board is a holdover from a time when public 
safety employees had no bargaining rights. The Act changed that. It not only provides for final and 
binding arbitration, but mandates it "unless mutually agreed otherwise. 1120 

As the Union points out here, it has no input in the selection of the members of the 

Shorewood BFPC. The three board members are appointed by the Village president with the consent 

of the Village trustees. If there is any evidence of the skills, education, knowledge or training of 

board members, it is not in this record. If I were a member of the Village police force and was 

. grieving a suspension or discharge, I would certainly want the choice of having input into and 

agreement upon who would be my judge and jury and would war;it thatperson to be an arbitrator with 

knowledge, training and experience in labor relations and a track record as to his or her decision 

making. These are powerful reasons favoring the Union's final offer. 

I have not overlooked the undisputed fact that the Shorewood police department has not been 

one with.disciplinary problems under its police Chief who has headed the department for many years. 

· [UB 12] As Union counsel testified and the Village quotes in its brief [T. 13; VB 15]: 

And, in fact, f m sure the employer is going to tell you and I will confirm that this is not a 
department where there has been a disciplinary problem. Parties have lived together without fighting 
over discipline. I will also tell you that discipline has been subject to the grievance procedure in the 
form of oral and written reprimands and they have-that has not-the employer as they will tell you, 

19 Although cited by the Village, Rock Island, does not support it. Seep. 14, supra. It is 
also notable that in Rock Island eight of the nine comparable cities had "a binding arbitration 
provision for discipline." [Id. at .P· 20] 

20See also, Arbitrator Briggs' comments in Calumet City, supra, that giving employees a 
choice of arbitration is fair and more democratic. [TJX 44, p. 15] · 
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there have not been lots of suspensions and there have been virtually no challenges of the discipline 
that has taken place, which indicates that they don't have a problem with it either to the extent that 
they try to saythat1liere-u; EelacR-cffa prob1em. -

However, as the Union also observes, personnel and police chiefs are not pennanent .fixtures; 

they change with time. The collective bargaining agreement remains the same unless the parties 

mutually agree to change it or it is changed as the result of arbitration under the IPLRA. The Union 

may also be rightly concerned that if it fails to achieve an arbitration clause now that includes 

suspension and discharge grievances, it could be considered a status quo issue in subsequent contract 

negotiations. [T. 18-19] 

Given that non-home rule communities were denied mandatory bargaining over the discipline 

issues until August2007, I did not expect that there would be many, if any, comparable non-home 

rule communities to consider under Factor 4, § 14(h)( 4) of the IPLRA. 21 However, the Village offered 

three alleged comparable communities which excluded discipline from arbitration, Mokena, Lemont . . 

·and Lockport [VX 8, 9 & lOA, respectively; T. 58-59] But all three of those ~urrent contracts began 

in 2005, prior to the 2007 amendment to the BFPCA; and therefore, they are not comparable. 

Further, VX 1 OB is only the "First Offer" of the union in Lockport dated November 21, 2007 where 

negotiations were on-going at thetime of this arbitration hearing. [T. 58] 

O~ the other hand, the Union offered ,via testimony and affidavits of Union representatives 

and attorneys, evidence of several non-home rule communities where agreements were reached after 

August 2007 in which arbitration of discipline was allowed as an alternative to BFPCs: City of 

Ogelsby [UX 49]; City of Batavia [UX 5,0]; Village of Cary [UX 51]; and Village of Hinsdale. [UX 

21Neither at the outset of, or during the Arbitration hearing, did the parties suggest that 
there were any comparables or that there should be an agreed upon group of comparables. [T. 22] 
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52]; T. 23-24]22 Also offered in this respect was the Village of New Lennox where tentative 

agreement to the same effect was reached in February 2008 [T. 25; UX 56];23 and also a tentative 

agreement with the Village of Manhattan.24 Thus, considering comparables under Factor 4, the 

Union's final offer here is favorable as squarely in accord with the current trend. 

Regarding Factor 8- "other factors***which are normally or traditionally taken into 

consideration in the determination of ***conditions of employment through voluntary collective 

bargaining,***, arbitration or otherwise between the parties, in the public service or in private 

employment," there is another relevant undisputed fact. While there has been no proof of exercise 

of such power, the Shorewood Board has the authority to increase the length of a suspension of five 

days or less imposed by the Chief and even can decide to terminate an officer who is only appealing 

such suspension! The threat of such power would also act as a deterrentto an employee's right to 

appeal such discipline. 25 I know of no such power being granted to arbitrators in private employment 

and cannot imagine an arbitrator doing so. Such practice would be inconsistent with due process and 

22The Union also notes that in August 2007, effective January 1, 2008, the Illinois 
Legislature also amended the law with respect to counties and Sheriffs Merit Commissions and 
made disciplinary measures mandatory bargaining in sheriffs' offices that have collective 
bargaining agreements as an alternative to Commissions. [T. 24-25; UX53] A tentative 
agreement was reached in January 2008 between Ford County and the FOP which removes 
discipline from the Commission and places it under a grievance arbitration procedure. [T. 25; UX 
54] 

23 §3 of the affidavit states the date as "October 26, 2008," an obvious typo; but the jurat is 
. dated February 27, 2008. 

24With respect to Manhattan, the Employer offered "one small objection" because the 
negotiations were still pending and there was only a tentative agreement [T. 25-26], even though, 
as noted above, the Employer itself offered New Lennox as a comparable with only a "TA.'' 

25Ci1y of Rock ISland & IAFF, Local 26, S-MA-06-142 (Kossoff, Feb. 2007) [UX 48, p. 
48]. 
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the just cause standard in arbitration. The existence of such power in the Shorewood Board supports 

the Union's offer for a choice between the Board and an arbitrator on disciplinary actions. 

Also supportive of the Union's fmal offer is the fact that under Shorewood Board Rule, §1 

( e ), a police officer appealing a suspension of five days or less has the· burden of proving, by a 

preponderance of the evidence, that it was unwarranted. Contrariwise, in arbitration of all discipline 

cases the employer always has the burden of proving that there was just cause for the discipline. 

Further, if the Chief brings the case to the Board, the Board has the burden of "establish[ing] by a 

preponderance of the evidence that cause for discipline exists;" whereas in arbitration, depending 

on the nature of the charge, the standard of proof may be "clear and convincing evidence" or among 

some arbitrators [but not this one], even proof"beyond a reasonable doubt." In my view, casting the 

burden of proof on the employee and giving the BFPC the lightest burden of proof in all discipline 

cases without regard to the nature of the charge, are additional reasons for giving members of this 

bargaining unit a choice between the Commission and arbitration. 

In one of the cases submitted by the parties, a policeman complained about being 

embarrassed in a BFPC hearing which must be held openly under the law. But arbitration hearings 

are not open to the public and only the parties and their witnesses may attend unless the parties agree 

otherwise. That is certainly another benefit in having a choice of forums. 

The Arbitrator also observes that decisions by a .Board are not final. They ~ay be appealed 

as of right by either party to the circuit court and decisions of that court may be appealed to the 

Illinois Appellate Court and perhaps even to the Illinois Supreme Court. In Wilson v. Board of Fire 

and Police Commissioners, 205 Ill.App.3d 984, 563 NE.2d 941 [UX 26], two officers became 

embroiled in an altercation in the Markham police station on December 7, 1988. The police chief 
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· disciplined both participants, a sergeant and an officer. The Board held separate hearings resulting 

in the discharge of the officer and a 30 day suspension of the sergeant. Separate appeals were taken 

to two circuit courts in Cook County. Those decisions were consolidated in appeals to the Appellate 

Court which rendered its decision on November 2, 1990, two years after the incident. Further, the 

Appellate Court, finding gross disparity in the Board's discharging the officer while giving the 

sergeant a 30 day suspension in cases that "were completely related," reversed both trial courts and 

remanded the matter to the Board "for reconsideration of the sanctions in each case." So, the case 

wasn't over even after two years. In sharp contrast, a decision by an arbitrator is final and binding 

and should be speedier and probably less expensive than a Board proceeding with appeals to the 

courts. 26 Such delay and expense provide another reason for allowing the Union and bargaining unit 

members to have a choice of forums in discipline matters. 

Finally, in most, if not all of the interest arbitration case cited to me on this discipline issue, 

including those noted above where the IPLRA was interpreted to mandate arbitration of discipline 

matters as an alternative to Commissions, the arbitrators granted the unions' final offers for 

· arbitration a8 an alternative to BFPC proceedings. 27 The only two cases where the arbitrators rejected 

the union's proposal were when it was deemed a status quo issue and the union did not carry its 

260ther arbitrators have commented on how arbitration offers these beneficial aspects 
over BFPCs: Briggs in Calun1et City, supra, p. 15 [UX 44, pp. 15-16]; and Kossoff in Village of 
Oak Brook, infra, fn. 27 [UX 66, p. 41]. 

27Village of Skokie & Skokie Firefighters, S-MA-92-179 (Gunderman, 1993) [UX61, pp. 
77-79]; Village of Oak Brook & Teamsters [Police], S-MA-9{)-242 (Kossoff, 1998) [UX 66, p. 
55]; Village of Arlington Heights & TAFF, S-MA-88-89 (Briggs, 1991) [UX 60, pp. 100-104]; 
City of Markham & Teamsters. Local 726 [Police], S-MA-89-39 (Lamey, 1989) [UX 39, pp. 16-
17]; and County and Sheriff of Rock Island & FOP, S-MA-94-6 (Fisher, 1995) [UX 64, p. 10]. 
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heavier burden of proving the need for change. 28 The case law demonstrates overwhelmingly that 

whenever possible arbitration will be granted to police and firefighters as an alternative choice to the 

boards of fire and police commissioners. Arbitration of disputes, including discipline matters under 

collective bargaining agreements in the private sector is the norm; and the record shows that it 

clearly is in the interest of the public and has become the norm in public employment to have 

arbitration of disciplinary matters as an alternative to BFPCs. As Arbitrator Briggs said eleven years 

ago: "numerous interest arbitrators in Illinois have previously concluded that a choice of appeal 

procedures is appropriate. It acts as a check and balance.between them, so that if one is not perceived 

by employees to be fair, they are likely to use the other. "29 

Having given due consideration to the IPLRA, the applicable factors and careful review of 

the record and the arguments of counsel, I find that the Union's Amended Final Offer must be, 

should be, and is, accepted. 

Award 

For the reasons stated above, the Union's Amended Final Offer is adopted. The necessary 

language changes set forth, supra, pp. 3-4, are adopted and incorporated in this Award as if 

specifically set forth herein. 

Entered at Highland Park, Illinois 
this 30th day of September, 2008. 

I 

Aaron S. Wolff, Arbitrator 

28Arbitrator Kossoff in City of Rock Island & IAFF, Local 26, S-MA-06-142 (Feb. 2007)' 
[UX 48, p. 52]; and Arbitrator Nathan in the Rock Island case, [UX 47, ·p. 22; supra, p. 14]. 

29Cit:y of Rockford & IAFF, Local 413, S-MA-97-199 (1998) [UX 67, p. 39] 
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